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pricing or some form of divestiture of MCI’s local fiber. Neither step can be justified because 

(as demonstrated above) there is no basis for the contention that the combination of MCI and 

Verizon will substantially lessen competition for special access services. In all events, the 

proposals would impose substantial and needless costs and would raise extremely serious issues 

on their own terms. Merger conditions establishing a unique rate-regulation regime for 

Verizon’s special access services would be ill-advised under any circumstances, and would be 

particularly inappropriate at present because the FCC is specifically considering special access in 

an active docket that will produce an industry-wide regulatory framework. Likewise, the 

proposals for divestiture have the potential to be rife with inefficiencies and costs that will harm 

MCI’s customers (which include most of the Fortune 500, other major corporations, and the 

federal government including national security agencies) without any guarantee that they will 

have a material effect on competitive conditions. The considered choices of customers to 

purchase access services from MCI, over MCI facilities, should not be overridden by a 

divestiture unless absolutely necessary to solve a serious competitive problem - conditions that 

are not remotely present here. 

Divestiture of MCI’s facilities would pose very serious practical challenges and serious 

risks of generating harmful dislocations and needless costs for MCI’s customers. MCI’s local 

fiber transport networks are constructed as rings that share traffic and services of multiple 

customers across a geographic region. These rings are integrated with MCI’s local, long 

distance, Internet, and data networks. The shared facilities serve customers far beyond those that 

obtain special access from MCI in Verizon’s territory. Divesting these shared facilities would be 

a grossly disproportionate response to any potential concerns about competition in the particular 

segments of the special access market. It would also threaten to eliminate important efficiencies 

REDACTED - FOR PUBLIC INSPECTION 

94 



~ 

I 
I 
I 
I 
I 
I 
I 
1 
I 
I 
I 
I 
1 
I 
I 
I 
I 
I 
I 

- both efficiencies created by the merger and efficiencies already inherent in MCI’s network 

design 

As the network moves closer to the customer, lateral circuits branch off the fiber rings to 

customer premises, which are typically located in large office buildings. The circuits move from 

being shared to providing services for an individual customer. It would therefore be quite 

difficult to define the delineation between what assets the merged company can retain and what 

assets it must divest in the event any customer-specific facilities were to be divested. But 

divestiture would pose enormous difficulties even if one could craft workable points of 

demarcation. 

That is so because moving MCI’s existing customers from MCl’s local fiber network to 

Verizon’s network would be extremely costly, cumbersome, and time-consuming. 

Disconnecting and reconnecting a customer requires substantial planning, preparation and 

coordination, particularly for the complex special access circuits that large customers use, which 

typically have many features built-in precisely to ensure that those circuits do not lose service. 

In order to minimize service outages, this process must be performed during the middle of the 

night. That can be quite difficult to arrange for many customers who operate their networks 

during these times - for example, to send data to off-site storage facilities, or who operate call 

centers and web sites that need to stay up and running 24/7. 

With respect to large customers with multiple locations, even getting this process started 

takes an enormous effort. For each customer, it is first necessary to identify and trace each of 

their circuits from end-to-end, in order to ensure that facilities are available to replicate the 

capabilities of each circuit. Once this inventory process is complete, technicians must identify 

the facilities that will be used to serve the customer. Those facilities must then be reconfigured 
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to match the customer’s existing configuration. For a single customer with 500 circuits to 

multiple locations, this process would take a great deal of time. To migrate the thousands of 

customers and tens of thousands of circuits served over MCI’s local fiber network would be an 

enormously complex and lengthy undertaking. 

In light of these technical realities, the present situation differs fundamentally from that in 

which a divestiture of assets is contemplated as a remedyFZ4 In those circumstances, the 

operation’s customer base is sufficiently large and sufficiently fungible that the divested business 

can remain profitable notwithstanding the loss or gain of specific customers over time. Here, in 

contrast, the profitability of each individual MCI circuit to individual customers or buildings 

typically depends entirely on whether the particular customer remains on the circuit. Yet, no 

divestiture could override the will of the customer. If a circuit were divested to another company 

but the customer chose to remain with MCI or switch to Verizon because it did not want to do 

business with the purchaser of the divested asset, the circuit would immediately become 

unprofitable -just as it would if the customer went out of business or moved its offices. And 

yet, no divestiture could force a customer to remain customer of the purchaser of the asset. For 

221 “As the Supreme Court has put it, antitrust violations should be remedied ‘with as little injury as 
possible to the interest ofthe general public’ and to relevant private interests.” UnifedSfates v. ATdtT, 552 F. Supp. 
131,150 (1982) (Judge Greene’s approval ofthe AT&T breakup, quoting UnifedStates v. American Tobucco Co., 
221 U.S. 106,185 (191 1)). For example, applying this standard, Judge Greene refused to approve the proposed 
breakup decree’s prohibition on the local telephone companies selling telephones (552 F. Supp. at 191), and 
permitted the local companies to continue selling otherwise-prohibited interLATA services in high-traffic corridors 
“to maintain for consumers the benefits of what were represented to the Court to be pmicularly efficient network 
arrangements.” UnifedStafes v. Wesfern Elec. Co., 569 F. Supp. 1057, 11 10. Last summer’s amendment to the 
Tunney Act strengthens this standard by requiring a court (replacing “may” with “shall”) to consider whether a 
proposed consent remedy is in the public interest. 
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this basic reason, a divestiture of MCI’s local facilities cannot be equated with divestiture of a 

commodity business?25 

For related reasons, the kind of divestiture that Level 3 has proposed would harm 

customers and is not administratively viable, and is in fact merely a gambit on Level 3’s part to 

advantage itself without any regard for the welfare of consumers purchasing special access 

services in the market. Under Level 3’s proposal, Verizon-MCI would be required to transfer 

title of MCI’s local fiber assets to a third party (presumably Level 3 itself), and then pay that 

third party a fee to carry Verizon-MCl’s traffic and to maintain the facilities. As noted above, 

however, MCI’s customers may simply refuse to be transferred to facilities that another provider 

owns and operates, which would eviscerate the entire business case of Level 3’s proposal. 

That is particularly likely to be the case here. Most of MCI’s large customer contracts 

are awarded pursuant to “Master Service Agreements” that require MCI to retain ultimate 

responsibility for the customer’s service and to act as a single point of accountability. If the 

underlying facilities that are used to serve the customer are transferred to a third party, however, 

many customers may determine that they no longer have the confidence that MCI will meet that 

obligation. As a result, customers may refuse to permit their traffic to be carried over facilities 

for which a carrier that they did not select is responsible. To the extent these customers wished 

to remain with-Verizon-MCI, they would likely insist that they be migrated to a different facility 

that Verizon-MCI owned and controlled, so that they could continue to receive the assurances 

under their Master Service Agreement. Verizon-MCI would accordingly have no way to 

guarantee revenues for a third-party “owner” of MCI’s fiber. And it would be manifestly 

us Global Crossing has acknowledged this reality in an ex parte recently filed with the FCC. See Ex Parte 
Letter from Teresa D. Baer, Latham & Watkins LLP, to Marlene H. Dortch, FCC, WC Docket Nos. 05-65 & 05-75 
(FCC filed June 2,2005). 
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inappropriate to address this difficulty in the manner Level 3 suggests - it., by guaranteeing it a 

minimum income stream irrespective of whether customers actually choose to allow Level 3 to 

provide their access services. Indeed, that aspect of Level 3’s proposal starkly reveals that its 

sole interest is in gaining unearned benefits as a competitor without regard to the welfare of 

consumers of access services. It is hard to see how customers could benefit in such a scenario. 

By the same token, Level 3’s proposal would eviscerate customers’ autonomy to make 

their own choices about which access providers best meet their needs and would treat customers 

as nothing more than commodities that a regulator can reassign to different suppliers irrespective 

of the customers’ own preferences. Large customers offen spend big sums on a highly 

competitive RFP process in order to select providers that meet their needs in a highly 

competitive process. Granting a third party control over MCI’s local fiber facilities would 

override the careful evaluation and reasoned selection of customer’s who chose MCI for their 

mission-critical applications. As a practical matter, customers may revolt against being 

dragooned to a provider it may never have evaluated and certainly never selected. And just as 

importantly, customers may be forced to endure substantial costs related to the forced 

Finally, Level 3’s proposal requires forced sharing that is technically impractical and inefficient. 
Indeed, there is a presumption against forced dealing that is nearly as old as the Sherman Act itself. See, e.g., Unifed 
Sfufes v. Colgufe & Co., 250 US.  300,307 (1919) (“A trader or manufacturer engaged in an entirely private 
business, freely [may] exercise his own independent discretion as to the parties with whom he will deal.”); see also 
Verizon v. Trinko, 540 US.  398,408 (2004) (“enforced sharing also requires antitrust courts to act as central 
planners, identifying the proper price, quantity, and other terms of dealing-a role for which they are ill-suited. 
Moreover, compelling negotiation between competitors may facilitate the supreme evil of antitrust: collusion.”). 
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